Chapter 3: FPHOCEDUST TINCTTD zﬁ SURSTUENT DEALTHOS WITH o=GISTeAED LAND
(By University of Southern California)

I. TETROTICTION:

When oroperty has been registered under the Land Title Law all subsequent
dealines with thet land are subject to the provisions of the Land Title Law, (1)
unlsss the property is properly withdrasm from the system. The bringing of the
land uncer the zct implies an azgreement which runs with the land. Formerly, ne
withdrawal of proveriy from the Torrens System wes permitted. In the last elec-
tion, however, a measure was passed by the people permifting owners to withdraw
it from the Torrens System, The orocedure for yithdrewel will be discussed be-
low. Until withdrawal, the property remzins subject to the provisions of the
Land Title Law.

The present chapter will be devoted to a discussion of the procedure fol-
1oved in dealiny vith Registered land after it has been btrourht under the Land
Title Law. This involves conveysnces, crestion of various types of voluntary
encumbrances such as a mortzage, trust deed, et cetera; creation of various
tyoes of involuniary encumbrances such as judament liens, attechment liens,
et cetera.

IT. F=ICZoU+= THJCLVYD IN THY CCLVEYANCE OF REGISTERED LALD

The procedurs described in this section applies to the conveyance of the
entire estate in registered land; the conveyance of a part of the landj the
conveyance of an undivided interest in the lend; lease of registered land for
the lessee's life. Any transfer of a lesser interest such as a lease for
years and the creation of any encumbrances on registered land will be discussed
in the next section,

The first step involved in the conveyznce of registered land is the exe-
cuticn of an instrurent of conveyance, vhich is required to be of durshle ma-
teriz1.(2) The forr of this instriment may be the same as would be used if
non-registered land were involved,(3) TFor exarmple, 0, the owner of Elackzcre,
desires to convey hLis interest to F. U executes any type of deed authorized
bty law, such a5 2 zrent deed or quit clzim deed made out to P, the grantee.

0 must make = notztien an ilke instrunent that the lsznd is regisiered land,

the name of the registered ovmer (0 in this case) and the number of the
certificate of the lasi repistration of this property. If this notation 1is
onitted the instrument will be refused by the Registrar.(l) The grontee's
full name ond address must slso anpear on the deed.(%) If the property con-
veyed is registered property snd consistes of community property, the spouse
ir whose name it is registered may convey it in his neme, btut written consent
of the other spouse must be obtained according to Section 57 of the Lend Title
I=w. If the property transferred is homestead property, both spouses must
join in the transfer as provided by Section 55 of the Lend Title Law, unless



the homestead has been released or extinguished.

The deed must be properly delivered by the grantor to the grantee.
This is an essential step in the conveyance of registered property.(6)
Title does not pass, however, on the delivery of the desd as it would
when non-registered land is conveyed. Titlie to registered land does not
pass until the instrument is filed end a mew certificate issued by the
registrar. Until such time the only effect the instrument has is that of
a contract to convey.(7) This is one of the essential differences between
the ordinary recording system and the registration (Torrens) system.(8)

The next step which must, therefore, be taken is the filing of the
instrument of conveyance. P, in the above example, must present the origi-
nal deed to Blackacre given to him by O, to the Registrar. AL the same
time he must produce the duplicate certificste that had been issued to O
when he acquired the property. This may be sccomplished by having 0 give
P the certificate or having O appear at the Registrar's office with P and
give the certificate to the Registrar directly. Either method is trouble-
some since delivering the certificate to P involves the possibility of
loss, and an actual appearance at the Reglstrar's office requires an ele-
ment of time. In this respect the Torrens System is more cumbersome than
the Recording System.(%)

In addition, the grantse (P in this case) must file an affidavit
with the Registrar containing the following data:(10)

1. Whether the transferee is married and if so the name of the hus-
band or wife and whether or not the property is community property. This
affidavit must be signed by the transferee but it is not necessary for the
spouse to sign also if the transferee 1= married. A recent opinion issued
by the Attornmey General's office clarified this since it had formerly been
the practice of Registrers in California to require both the husband and
wife to sign the affidavit.(ll) The reason for this practice was to aveid
fraud on the part of the spouse who was the transferee. The Attorney
General's opinisn held thet a2 bona fide purchaser could rely on the State
of the title in the certificate and would be protected if the spouse had
made fraudulent statements concerning the character of his or her owner-
ship as separate property or community property.

After these materisls have been filed by the grantor and grantee in
proper form, their duties have ceased., The Hegistrar then marks as
nfiled" the instrument, such as & dead, which has been deposited with him
and marks the day, hour, minute and year it was received. This is done
for all instruments filed with the registrar in the order in which they
are received.(12) All instruments which are filed with the Registrar are
raquired to be kept by him in the Regiastrar's office. They shall not be
taken ount except by a Subpoena Duces Tecum issued to and served upon the
Registrar by a court of record.(13)
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The Registrar shall issue certified copies of these instrumenis that
have been filed with him, when demand is made and the proper fees have
been paid. He must write across the face of these copies in red ink, "copy,"
"no rights conveyed thereby." These certified copies are admissible in evi-
dence with the same force and effect as the original instrument.(1L)

The grantee under a deed to registered property does not retain the
deed, but it is kept by the Registrar. The grantee may, of course, retain
a duplicate copy of the deed for his own use.

After marking the deed as "filed" the Registrar issues in duplicate
a new certificate of title which certifies the title to be in the grantee
(P, in our example &bove).

He then finds the old certificate of title in his book entitled
"Register of Titles." This certificate will be in the name of the grantor
(0, in the above example.) On this old certificste and on the duplicate
copy of this certificate which has been surrendered by the grantor, the
Registrar then makes a notation of the date of the transfer, the name of
the transferee, and the volume and page in which the new certificate is
registered. He then stamps across the old certificate surrendered and the
old certificste in the Register of Titles the word "Canceled", in whole or
in part, but retazins them.(15) Section 55 of the Land Title LawW requires
the Registrar, in addition, to write the word "Transferred" and the date of
the filing of the Instrument of transfer on the old certificate and surren-
dered duplicate certificate and sign the endorsement.

The new certificate which is issued contains the same information as is
required when the original certificate of title is issued after the initial
judicial proceedings required for the bringing of property under the Torrens
System. The data required for such certificate may be obteined from Chapter
2 of this paper. Section 58, however, expressly states that the certificate
issued in sccordance with & subsequent transfer must state whelher the prop-
erty is commnity property or not. In addition, if the transferee is an ex-
ecutor or administrator Section 58 requires the certificate to name the de-
ceased testator or intestate., If the transferee is an essignee or trustee,
the new certificste must contain the name of the insolvent or bankrupt. If
the property has been sold for taxes and the last certificate shows such to
be the case, the new certificste issued upon transfer of such property must
state that the transfer is subject to such sale for taxes. The procedure
involved in sale of registered property for taxes is discussed subseguently.

The new certificate and duplicate are endorsed with the volume and
page of the register where this new certificate is to be found. This re-
quirement is the same &5 required when property i= initislly registered.

The new certificate which is issued is kept by the Registrar in the
"Register of Titles" and the duplicate certificate is delivered to the
grantee who is the new owner of the property. He musi sign a receipt for
this as discussed in Chapter 2 in connection with the initial registration
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of title. The name of the transferee must be entered in the book regquired
to be kept by the Registrar containing the names of all persons to whom
certificates have been issued. The number of his certificate and the dazy,
hour and minute of its issuance must also be entered in this book. An
entry must alss be made in this book of the name of the person to whom the
duplicate was delivered end the book and page where the original is entered
or recorded, This book also contains the receipts for delivery of dupli-
cate certificates.

The new registered owner's nsme must than be indexed alphabetically
in the index of persons owning interests in registered property. An eniry
would also have to be made in the property index., Chapter 2 contains a
discussion of these records kept by the Registrar.

The property is deemed "Registered" in the name of the transferee when
the new certificate is issued in his name in duplicete and a notation made
thereon of the volume and page of the Reglster in whieh the original may
be found,(16) This is the same method used in registering property when
i1t is brought under the Torrens System for the first time. Regisirstion
indicates the passage of title from the old owner to the new owner.

It has been argued that the Registrar in issuing & new certificate
upon a subsequent transfer of registered property or in making memorials
of encumbrances on existing certificates of title is exercising judicial
functions which is a violation of the California Constitution Article III,
Section 1 which prohivits one department of the state from exercising funce~
tions belonging ¢o znother. The basis for such an argument is that the
Registrar, an administrative officizl, must perform & Jjudiciel function in
determining the legal effect of instruments filed with him, such as leases,
deeds, et cetera before he issues the new certificate or enters a memorial
of an encumbrance. In the lssuance of the first ecertificate when property
is originally brought under the Torrens System no such problem iz involved
since the certificate is issued by the Registrar under & court order.

The court in the case of Robinson v Kerrigan(17) discussed this consti-
tutional problem and stated that every administrative officizl is called
upon from time to time to exercise some powers which are legal in effect,
but which are merely incidental to his administrative functions, OSince the
Hecorder is merely e ministerial officer his decision on legal questions
15 not final and he may be ordered by a writ of mandamus to ect properly.
This, the court feels is a sufficient safeguard. The provision involving
the duty of the Registrar to issue subsequent certificates has, therefore,
been upheld as constituticnzl. In additlon, Section 99 of the Land Title
Law provides that the Registrar may petition the court for an opinion on
how he should act in regerd to any subsequent transsction when he is in
doubt, In addition, if the parties disagree 25 to the way an interest
should appear on & certificate they may request a court order giving the
proper form to be used.




The case of In re Saickflﬂ} involves the right of the Registrar to ask
the court for an order as to the method of entering various encumbrances on
the certificate of title. The case, however, siresses the point that an
aeppeal may be taken from the court order as in the case of any court order
and the decision of the eppellate court may hold that the crder given to
the Registrar was improper and, therefore, should be changed.

The conclusion is that the Registrar mey exercise certain judicial
duties on occasion, but there is a sufficient judicial control over the
exercise of these dutles.

It should be noted that there 4s an alternative method of transferring
registered property. This is as follows: O, the owner of Lot A msy endorse
on his duplicate certificate of title covering Lot A the following statement:

"I, O, grant to P the real property described in this
certﬂicnt-&. Hi‘h‘!ess T hmd 'YL BII.ﬂ ﬂﬁ-ﬂl TE ﬂﬁ.ﬁ anm
dﬂ{f of sany 4----{1—5}

This endorsement must alsc contain the full name, residence and post-cffice
address of the grantee as provided in Section 54 of the Land Title Law,

This duplicate certificate of title, properly endorsed and acknowledged
is then delivered to the grantee, P. This is sufficient to transfer the
property without the issuance of a new certificate. When this method is
used the certificate of title in the Registrar's office dces not show the
true state of title, but the duplicate certificate does. A subsequent pur-
chaser from either O or P after the transfer to P will not be misled since
he must acquire this duplicate certificate in order to scquire title and
the duplicate will show the true state of the title. This is true whether
he takes title by an endorsement on the duplicate certificate or by a sur-
render of the duplicate certificate to the Registrar and the issusnce of a
new certificate. This alternative method is advantageous in that it saves
additional expense of issuing a new certificate.

Generally, when only a part of the land described in & certificate is
transferred, & new certificate is issued to the grantee covering the part
transferred to him snd a new certificate is issued to the grantor for the
part remaining in him. An exception is made when a tract is divided into
subdivisions desipgnated by numbers or letters on a plat filed with the
Recorder. 1In such a case, if the owner of the tract conveys & subdivision
of this tract, the Reglstrar may issue a new certificate to the grantee
but merely enter a memorandum on the original certificate and the grantor's
duplicate, cancelling the certificate as to the subdivision that has been
conveyed.(20) This, of course, saves the issuance of & new certificate to
the grantor each time he conveys a subdivislon, which involves a consider-
able amount of time and expense., This process may be continued as long as
there is room on the original and duplicate certificates for these nota-
tions.

-E5=



Section 109 of the Land Title Lew provides that the owner of regis-
tered land may subdivide it in the same mammer as unregistered land and
when this ia done new certificates must be issued.

When the owner of a subdivisicn transfers lots subject to building
restrictions, he may furnish the registrar with printed forms of certifi-
catez of title to be wsed by the Registrar and may include the restrictions
in the certificates. These forms must be approved by the Reglstrar, but
he heae no authority over what restrictions shzll be included,

111, PROCEDURE INVOLVED IN CREATING ENCUMBRANCES ON REGISTERED LAND

The procedure involved in creating encumbrances on reglstered land is
similar to that involved in a conveyance of this land., However, the main
difference is that no new certificste is issued in connection with an en-
cumbrance, A memorial of the encumbrance is generally made on the origi-
nal and duplicate certificetes of title applicable to the property involved.
The procedure will, however, be discussed below. It is adviseble to dis-
cuss voluntary and involuntary encumbrances separstely due to & few major
differences in the procedure for registering these two types of encumbrances.

A, PROCEDURE INVOLVED IN CREATING VOLUNTARY ENCUMSRANCES OK
REGISTERED LAND

Voluntary encumbrances include mortgeges, trust deeds, and various
charges against the property. The methed of registering such encumbrances
is as follows:

The owner of the registered property fills out an instrument such as
4s used when non-registered property is involved, (e.g. mortgage, trust
deed)€l) This must contain the full name, address of the person who claims
&n interest under the instrument, and a statement that the land is regis-
tered land, the name of the registered owner and the number of the certifi-
cate of the last registration thereof.(22) This is filed with the Registrar's
office together with the duplicate certificate of title to the property.
Section 55 provides that when the instrument such as a mortgage is filed
the property becomes subject to this mortgage. Until this time the mort-
gage operates merely as a contract to mortgage the preperty as between the
parties. Actuaslly, in spite of the language of Section 55 stated above,
the mortgage does not become & lien until such time as it is asctuslly em-
tered on the Register of titles.

When the instrument is filed the Registrar endorses the date of fil-
ing thereon,(23) After making a memorial of this instrument on the origi-
nal certificate in the Register of Titles, the Heglistrar mekes a notation
on the mortgage or other instrument filed, of the volume and page of the
Register where the memorial of that document was made.(2L) This document
(e.g. Mortgage, et cetera) is retained by the Hegistrer in his files.(25)




Vhen a mortgage, lesse or other instrument cresting or dealing with a
charge upon registered land is in duplicate, triplicate, or more parts, only
one part need be filed with the Registrar, The Hegistrar notes on the origi-
nal certificate in the Hegister of Titles whether ihe mortgage or other instru-
ment was filed in duplicate, triplicate, et cetera. The Registrar also marks
on the other copies of the instrument "mortgagee's duplicate", "lessor's dup-
licate™, et cetera, and the date of filing and the volume and page of the
Hegister where the memorisl of that document is entered. He then delivers
them to the parties entitled thereto.(26) If a sufficient number of copies
has not been furnished to the Registrar, the Registrar may make certified
copies of the instrument filed in his office with tne endorsements thereon
and mark them "mortgagee's certified copy," et cetera. He enters on the
Register a notatisn of the issuance of these certifisd copies. These are
then delivered to the persons entitled to them. These certified coplies then
have the same force and effect as duplicates.(27)

As stated sbove, the Repistrar makes a memorizl of the mortgage or other
charge filed with him on the original certificate of title in the Register of
Titles and alsc on the owner's duplicate certificate which has been surrendered
to the Registrar.

If the instrument transfers the property in trust, upon condition or
upon limitation the Repistrar must note this fact on the original snd dupli-
cate certificates of title. If the trustee is given @ power of sale this
must be noted on the original and dunlicate certificates, TIf the insirument
does not state that he has power of sale, a court order must be given in
order to allow him to sell. 2 certified copoy of this order must be filed
with the registrar snd & memoriel of it entered on the certificate of title.(28)

Whenever a memorial is entered on a certificate of title it must be
carried forward on all certificates of title until it 4is cancelled in the
proper mamner,(2%) There is a danger of errors in copying these memorials
and references severzl times. This recopying also involves a considerable
amount of time and labor. The result is that the personnel of the Regis-
trar's office must be adeguate to meet these demands both in calibre of work
and in dependability. A sufficiently large staff is required to attend to
the many clerical duties involved. In addition, the parties in interest must
check the Hegister to see that everything has been properly entered on the
Register of Titles.(30)

The duplicate certificate must zlways be produced in order for the
Registrar to issue a-new one or enter a memorial. An exception is made
when an order of court is obtained directing the Registrar to file the in-
strument without production of the duplicate certificate of title and enter
it on the Register. This order is given by the court only when sufficient
cause is shown. A memorisl of the order of court must be made.(l) Also,
if the owner refuses to produce the duplicate certificate a court order may
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be obtained ordering him to produce it in court snd present it to the Resis.
trar.(2)

After the duplicate certificate has been endorsed by the Registrar with
the proper memorials it is returned to the registered owmer who retsins 1t
as proof of his title. The mortgagee or other encumbrancer receives a dup-
licate copy of the mortgage or other instrument for proof of his claim
against the property.

Before returning the duplicate instruments and certificates, the
Registrar must make proper entries in the name and property indexes,

A mortgage or charge on registered property may be assigned or re-
leased.(3) It is advisable to discuss the method of performing these func=
tions at this point,

To assign a charge the holder of such charge executes a written assipn-
ment thereof, This is filed with the Registrar together with the duplicate
or certified copy of the instrument creating the enarge. The Registrar then
enters & memorial of this assisnment on the certificste of title in the
Register opposite the cherge, a statement of what priority it has, and a ref-
erence to that file number noted on the assignment.

The Registrar notes on the instrumeni filed in his office which created
the charge and the duplicate of this instrument oresented to him, the volume
end page where the memorisl of the assigrment is entered and the date of

entry. (L)

When property is sourht to be assigned the above procedure is followed.
When property i= sought to be relessed from the effect of a mortgage or
other charge the procedure followed is the same as in the transfer of regis-
tered property, except that no new certificate is issued., The instrument
which created the charge ie then stamped "cancelled" by the Registrar.

The memorial of the charge on the Register and tne duplicate or certified
copy of the instrument creating the charge is alsc stamped "cancelled."(5)

B, FROCEDURE INVOLVED IN CREATING INVOLUNTARY ENCUMBARANCES ON
REGISTEARZD LAND

The procedure involved in creating involuntary liens 1s similar to that
followed in creating voluntary liens., The main difference, however, is that
the duplicate certificate need not be presented to the Registrar in order to
authorize him to enter z memorial of the lien on the original certificate in
the Register of Titles.(6)

The types of involuntary liens thet are most often encountered consist

of: Judgment lien, attachment lien, mechanic's lien, lien for taxes or
assessments. These will be discussed briefly at this time.
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1. JUDGHEAT LIEN:

A certified copy of the judmment must be filed with the Resistrar oy
tne judpment creditor. It must contain a notation that reristered lenc 3s
affected, the name of the registered owner, and the number of the last cer-
tificste of registrstion. The Repistrar must then enter a memorizl of thet
judgment on the original certificste of title coverins the property of the
judgment debtor on wnich it is desired to creste e judgment lien, lintil
this memorial is entered, no lien is in existence.(7) This requires a lien
clsimant to determine whether the property agsinst which he desires to create
a judgment lien is registered lanc. It also requires additional notations
on the copy of the judgment. Tnis canses sn additional burden for the judg-
ment creditor. Under the ordinary Recording Syrntem all &~ would have tn do
would be to record the copy of the judgment in the Recorder's office. Immedi-
ately, the judgment would become a lien agsinst all property owned by the
judement debtor in that county.(8)

2. LIZH OF ATTACHHENT OH EXECUTICN:

¥When a levy of attachment or execution is made on registered land, the
officer making the levy is required by Section 92 of the Land Title Law to
file a certificate of the fact of levy.(9) In addition, Section 542 of the
Cocde of Civil Procedure ststes that when real property subject to the Land
Title Law is attached a copy of the writ of attachment, together with a
description of the Torrens title certificate, & description of the property,
and a notice that it is attached shall be filed with the Registrar of titles
of the county. It should be noted that this section of the Code of Civil
Procedure also requires the inoctructions to the sheriff to state that the
real property to be levied upon either is or is not registered under the
Lznd Title Law. It can be seen clearly in this instance that the Land Title
Lzw ecreates additional work for all parties concerned.

The Registrasr then makes a memorial of this levy of attachment on the
original certificate on file in the Repister of Titlss. £t that time the
lien of the sttachment becomes effective.

3. MECHANIC'S LIEN:

When a2 Mechanic's Lien is sousht to be entorced agszinst registered
property it is necessary to record a notice of this lien in the County
Recarder's Office snd also file & Notice of Lien with the Registrar who makes
a memorial of it on the original certificate of title to the property in-
volved.(10) This notice of lien must stete that the lend is Torrens property,
the name of the owner, and the number of the certificste of title covering
the property. It should be filed within the peried allowed for recording
such lien.(11) The propriety of requiring this extra step has been dis-
cussed by the court in the case of Hammond Lumber Co. ¥ Moore.(12) In this
case a materizlman had furnished materials for a building to be erected on
registered property. He then recorded a notice of his mechanic's lien, but
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failed to Tile it with the Repistrar. As a consequence, he was not permit-
ted to enforce 8 mechanic's lien against the property.

A mechanic's lien is provided for ty Article IV, Section 2L of the
California Constitution. The method of enforcement of the lien is left o
the legislsture with only the limitation that the lien claimant is not to be
unduly hampered in kis exercise of the lien. The court in the Hammond case
did not consider the requirement of filing the Notice of Mechanic's Lien with
the Registrar as being unduly burdensome, It is merely & supplementary step
which is incidental to the genmeral procedure involved in the enforcement of
& mechanic's lien. In addition, the court held that the additional notations
required to be put on the Notice of Lien were not unreasonably burdensome.
This information can readily be obtained from the indexes in the Regisirar's
office and the original certificate of title.

As a prectical matter, however, these requirements do put a mechanic in
a difficult position. FHe must determine at his perdl whether the property
is registered property or not znd act sccordingly.

Section 93 of the Land Title Law stetes thet no lien is created until
such notice hes been filed with the Registrer, The court in the Hammond
case indicates by dictum that this part of the statute is unconstitutional,
since the Californis Constitution provides that the lien is ereated when
the materizls are furnmished, The legislature cannot change the date of
crestion of the lien, but merely its method of enforcement., Even if this
section is unconstitutional, the court holds that it is separable from the
rest of Section 93 of the Act requiring registration of such notice before
enforcement of the lien. The conclusion is, therefore, that the lien i1s
created when the materials are furnished, but if registersd property is in-
volved the lien camnot be enforced until the Notice has been recorded and

registered. (13)
L. LIEN FCR TAXES AND ASEESSMENTS:

In general, the procedure followed when this type of lien is involved
is similar to the procedure outlined sbove in connection with other invelun-
tary liens. A special procedure is required, however, when the lien is en-
forced pursuant tc an Ordinsnce for Public Improvement. When an Ordinance
of a city, town, or county is passed to lay out, change or repair streets,
drains, et cetere or meke any other publie improvement, end the expense is
to be paid cut of assessments made on resl estate, the following steps must
be taken.

The Clerk of the Bosrd passing the Ordinance must within S days after
the Ordinance has been passed, file a notice of its passage with the Regis-
trar and a memorial must be noted on the Register.(1L)

If the Ordinance is repesled, the officer authorized to colleet the
assessments must within 5 days after the repesl notify the Hegistrar in
writing. The Registrar will then cancel the memorisl,(15)
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Two cases, Board of Pension Commissioners v Hurlburt(1#£) and Rutledge
v City of Eureka(17), have passed on the eifect of the failure of the officer
to =ive " the proper notices to the Reristrer., These cases both neld thet the
requirement of filine the specisl notice wss merely directory and fzilure to
file gid not affect the existence of the lien acainst regpistered properiy
for street improvements. The result would be that a subsequent purchaser or
encumtirancer of this property would be subject to thies lien altnough it aid
not appear on the original or duplicate certificate of title. This, of
course, is an instznce in which the certificeste of title does not show the
true state of the title, and therefore, is not conclusive eviderce of title.
For otner instsnces in which the certificate is not conclusive see Chapter L.

Iv. PROCEDURE FOLLCWED WITH REEPFET TO MISCELLAWEQUS TEANSACTIONS
TNVOLVING HEGIOTEAED LAN

A, COURT SALES:

When reglstered property is under the court's jurisdiction due to an
insclvency, probate, or equity proceeding, the transfer of such property is
made in the manner required by State law., Vhen the court orders a szle, lease,
et cetera of such property the decree must order the Registrzar to issue a new
tertificete of title or meske & memorisl on the existing certificate (which-
ever the case requires) in accord with the decree.(18)

The executor or other perty involved must file & certified copy of this
decree with the Reglstrar together with a deed or instrument executed in
accord with that decree and a certified copy of the order confirming the sale
of the property if one is required.(15)

The Registrar will then issue 2 new certificste or make a2 proper memor-
ial on the existing certificate as required by the court decree, The cer-
tificate or memorial is then stated to be "conclusive evidence in favor of
211 per=ons thereafter depending thereon."(20)

When registered property is sold by court order to satisfy a judgment,
the purchaser under such szle must file s certified copy of the decree of
of the court ordering such sale, together with a confirmation if required
and a certificate of the officer that the terms of the sale have been com-
plied with, The property is then transferred on tne register and = new
certifieate issued to the purchaser.(21)

B. FPARTITION:

The owner of an undivided interest in registered land may bring an
action for partition. He must include as parties in such action 211 persons
that are shown by the Register to have an interest in the property. He must
then file a notice of this action with the Registrar who enters a memorisl
thereof on the Register, 1If the property is ordered sold by the court a
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certified copy of the decree, a certified ecoov of the eonfireasinn of the
sale, and a certificzte of the officer makincg the sale, must be filed with
the Registrar. The Registrar then irensfers the property on the Register
and issues a certificste of title to the purchsszer.(22)

If the property is merely allotted to varipus persens, those mersons
must file 2 certified copy of the court order with the Registrasr who issues
new certificates to those psrsons,.(23)

If the owner of an undivided interest has given a2 mortgape on this in-
terest and the preoperty 1s then partitioned, this mortgsge will only affect
the interest which this party nas in the property as set off by the parti-
tion, The Registrar must mske a notation on the instrument cresting the
lien on file in his office, stating that the property has been so parii-
tioned. A new certificate is tnern issued coutaining = memorizl of this liern.(2L)

C. SOIT DIENMISSED Of JUDGNTNT SATISSISM:

When any suit invelving registered land is cismissed or any judgment
satisfied, the instrument showing the dismissel or sstisfaction must be filed
with tne Hegistrar by the proper officer or clerk of the court and certified
by the person filing tne instrument. The Registrsr then cancels the memorial
of sueh suit or Jjudgment on the certificate of title and enters =z memorial of
the dismissal or satisfsction.

The same pracedure is followed when an attachment or execution is re-
leased or discharged.(25)

D. LIS VE.DELS:

A notice of pendency of suil desling with registered land must be filed
with the Repistrar and a memorisl made on the register. Ko notice of pen-
dency of action is piven until this has been done. This does not aoply to
attachment aroceedinzs when the officer making the lewy (iles his certifi-
cate as discussed above in the section on Attachments,{28)

E. RICET OF EMINZNT DOMATN:

The right of eminent domain is not affected by the Land Title lLaw,
Yhen an action has been trougnht to exercise this right, a certified copy
of the judrment must be filed and & memorandum made on the Register., 4
new certificate is then issued to the person, corsorstion or other body
entitled to the property lLaken by eminent domain.(27)

F. POWER OF ATTUIGIEY:

Yhen a person is given a power of attorney to act for another in con-
veying or dealinp with registered land, the instrument ziving him such powsr




must be filed witn Sne Replstirer snd a memorial entered on the ori -inal
and duplicate certificates. The awent may on renuest have a cerizfied
copy of the power of sttorney endorsed oy ihe Registrsr,

Revocation of a power of atlorneéy is made in Lhe same manner,

G. PENDENCY UF APPEAL FuOM ACTION URDE( LAND TIZLE LA. On
DECRZE AFFECTLNG HEGILSTERE) LARIF

when an appeal is taken from any aclion under the Land Title Law ur
decree affecting registered lands the ¢lerk o! the court in whish the notice
of appeal is filed must notify the Registrar who tnen enters a memorinl a7
this appeal.(24)

H. TFRMINATIOR OF JOINT TEZANCY:

VWhen non-registered property is involved and death of a joint tenant
occars, the survivor must obtain & court order terminating the joint tenan-
¢y. Probate Code Sections 1170-117% provide for the procedure to te followed
in such case,

Vhen registered property is involved and the joint tenancy is termi-
natad by death Section 98 of the Land /itle Layw reguires the survivor to
petition the court for an order terminating the joint tensucy and order-
ing the Repistrar to issne a new certificate in the survivor's nams. DNotice
of the pendency of this must he filed with the Repistrar who notes it on
tne certifica*e, After notice ond hearins the court orders the termination
of the join: tenancy if it is proper and orders the Hegistrar to issue -
new certificate to the survivor, The survivor must then file with the Regis-
trar a certified copy of ths decree and tne duplicate certificate of title
(if it is aveilsble) and au a®fidavit &5 to whether the properiy is tc ke
neld as comnunity properiy or separate property. The degisirsr will then
issue a3 new certificete in accordance witn the decree of court, a cony of
which nas been filed witn him.

The same procedure is followed when & 1ife estute or homestsad is ter-
minated. (2%}

T.  TAX SALE 0F REGTSTESED LAD:

When repistered land is sold for delinquent tax-s, the procedure is
the same 2% that involved when non-resistered land is sold for delinfuent
tzxes, The oroverty is declared sold to the State, held by the Itate for
§ years, and then sold at a tax szle to the hishest biider, who receives
a deed to the proverty sfter pavine his bid. When Torrens oroneriy is in-
volved this purchaser at the tax sale must comnly with aiditionsrl resuira-
ments as follows:

_"1_'_'-'1_



1. NOTICE OF PURCHAST:

The ourchisser who buys resistered property at s tax szl= must, within
five days after the purchase, file & writien notice of such purchase wWitn
tne Registrer's office. He must File g surficient number of conies to
send to pers=ons whe have =2n interest in the progerty.

The Hepistrar then enters a memorial of this purchase on the oricinal
certificate of title in his office. He then nsils to the persons named in
the certificate snd memorizls, a copy of the notice,{3V)

2. TiX DIED:

After the purchaser pays the emount of his bid, a dsed to the property
is issued to him, This deed must then be presented to the Registirar who
makes a memorial of it on the Register. This filing of the deed is an
apreement to transfer the title in effect.(l) The purchasesr does not actu-
ally receive title until the following staps are complied with:

1. The purchaser who holds this tex deed files with the clerk of the
Superior Court an application for & decree showinpg title to this land Lo be
vested in him.(2)

2. After proper notice is given to sll interested parties, and a pro-
per hearing is held, a decree is rendered showing the condition of tne title
and who is the owner of the property.

3+ A certified copy of the decree is then filed with the Registrar
who issues a certificate in accordence with the teims and conditions of the
decree.(3) The Registrar cancels the old certificate in the usual manner.

A1l these formaslities are reguired before a2 purchaser can actually ac-
quire title to registered property st s tex szle., These requiremsnits are
for the protection of the oririnal owner whose property hss been sold for
delinquent taxes,

When the property is first daclared sold to the Stste for tswas =nd
before the five year holding by the State, & similar procedure is followed.
The tax collector must within five days file a noties that this property
has been declared sold tc the State, The Registrar than enters a memorisl
on the Hesister and mzils notices to tne interested parties.(L) Section
77 of the Land Title law states: "Unless such notice is filed as herein
provided, the land shall be forever relezsed from the effect of such sale,
and no deed shall be issued in pursnance tnereof." The csse of In ke
Seiek (5) declared that the nruvisian for notice within five days is nandatnrg

and if not complied with & new sale to the State would have to be declared
nnd a notice filed within faive days from the date of that sale, The five
vear period during which the Stste must hold and which is the period for
rzdemption, begins runninz from the date of Lhe second sale.

|
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If the property after five years' holding by the State is not pur-
chased by a private individual, z deed to the proverty is given to the
State, This deed must then be filed with the Regietrar who issuzs g new
certificate of title to tne State end cancels the old certificate. Tt is
not necessary in this case to obtain a decree of court as reguired when
the purchaser at the tax sale is & private individual,(6)

If the owner of the property redeems the nroperty during the period
of redemption, a certificste of redemption must be filed with the Repis-
trar. The Registrar then cancels the memorial of the sale to the State

upon the certificate of title.(7)

V. PROCEDURE INVOLVED IN HMAKING ALTE/ATIONS, COHRICTIONS ALD CHALGES
CERTIFICATE OF TiTLZ OR INSTRUMENTS FILUD WITH THS REQIS X

—_—

Section 97 of the Land Title Law reguires changes in & certificate to
be made in the manner provided by Section 98 of the statute. Section 58
requires a petition to the court, notice and & hearing. This is discussed
in more detail below.

The grounds for eorrection, slteration, or cancellation are as follows:

1. MAn interest appearing on the ceriificate has terminated or ceased.
(see discussion of terminstion of joint tenaney above).

2. New interests have arisen which are not shown on the certificate.

3, The certificate or memorial has been made by mistake.

L. Change of name.

5. Owner registered as married is no longer married.

6. Corporestion has been dissolved.

7. Any other reasonable ground.

A person in interest begins the proceedings by a petition to the court.
The court then issues sn order for a summons to be issued to zll persons in-
terested in the property. After service is made on these parties and notice
given to the Registrar who makes a notation of the petition on the certifi-
cate, a hearing is held. The court then grants an order to the Hegistrar to
make the correction if the court determines it is necessary.

A certified copy of the court order is then filed with the Registrar
who makes the correctioen.

An illustration of the operation of Section 98 of the Land Title Law
providing for correction of a certificate is as follows:
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Blackacre, which was registered in O's name, wss owned by 0. 2 judg-
ment and attschment had been obteined ageinst X by a creditor of X and had
been entered on the certificate of title covering RBlackacre, by mistake.

X was not the owner of dlackacre and the property wes not resistered in X's
name. 4n action wes broucht by 0 to have the memorisl of this judrment re-
moved. This is a proper situation in which to bring an action under Section
98 and *he court would order the Reristrar to remove the memorial of the
judgment.(8)

More serious problems are presented, however, when richts of bona fide
purchesers are involved. Section 98 states thst the court may not impair
tiie Tichts of a bLiona fide purchaser even in connection with the correction
of & certificate of title., In addition, Section 98 does not permit the
court to open the original decree of registretion in a proceedin-s to correct
a certificate. It would seem that this section has been overlooked snd dis-
regarded by the court in severzl decisions discussed in connection with the
inconclusiveness of the cartificate 6f title.

Section 28 of the Torrens Act provides for a simpler method of a change
of name in a certificate. The owner whosSe name incorrectly wWas registered
or becomes changed, may file an application with the court for 2 change of
name in the certificate. When he proves the reguisite facte and produces
the duplicate certificate the court orders the new certificate to be issued
by the Registrar with the necessary chance in name. This may be heard and
acted on by the court with or without notice, in its discretion. This method
appears to be the sole method of change of name when marrisese is involved.
Tf the change of name is fbr some other reason either the procedure in this
Section 28 or the procedure in Section 98 discussed sbove may te used to
zcquire the necessary change in the certificate.

When a deed or other instrument is filed with the Registrar, the address
of the grantes must be contained in the deed. If the address is changed a
written stetement of such change, duly acknowledged, must be filed with the
Registrar. The Registrar then endorses this change on the deed or other in-
strument.(9)

When a duplicate certificate is lost or destroyed the owner of reg-
istered oroperty may aoply to the court for zn eorder directing the Repistrar
to issue a certified copy of the original certificate, The court grants
such order after proper notice and hearing. A certified copy of the order
must be filed with the Registrar who then makes a certified copy of the
original certificate and notes on the Register the fact of the issuance of
this certified copy.(10)

A certified copy may 21s0 be issued by the Registrar for use as evi-
dence upon court order, Similar notations are made as described above, (11)
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V1. PROCEINAL INVOLVAD IN WITHURWWAL OF PrOP.RTY Fi(u THE OP&Ha 110N OF
THE TOCLSNS SIoTEsl

Prior to November 1650, property could not be withdrawn from the UTorrens
System. Due to the difficulties connected with repistersd property & measurs
(proposition 11) wes pzssed in November 1950 permitting repistered owners to
withdraw their property, Sections 8.1 to LB.9 were aaded to the lanc 1itls
law and provide for the following procedure for withdrawal:

The registered ownar files with the Re:dstrar of iitles 2 verified
petition for withdrawel stating:

1. The names of the registered owners,

2. The name of the person in whose name the property was originally
registered,

3. Ieseription of the property.
L. Number of lust certificate of title.

€. lame «nd address o! 211 persons with zn intersest in the property
as shown on the last certificate,.

6. Reguest that the property be withdrswn anc put back under the
rrovisions of the general recording laws.

The duplicate certificate of title must be presented to the fegistrar
for cancellation. When the above petition is fided this certificate must
be filed with it, The Registrzr then cancels the oripginsl ana duplicate
certificates and issues a certificate of the cancellation of these certifi-
cates and withdrawal of the land.

The Registrar then makes 2 notation of the fact of issuance of this
certificate of withdrawal in the Register of Titles and notes the same in
ths nete zné property indexes, He then files a copy of this certificats
with the documents that have been filed in connection with the last cer-
tificate of title.

The last certificate of title and certificate of withdrawal are then
recorded with the County Recorder of the county in which the land liss and
are returned to the Hegistrar to be filed with a notation of the fact and
place of recording endorsed on them.

The Recorder then indexes the certificate of withdrawzl and the san-
celled certificate of title under the nanms of each person shown on the cuep-
tificate of title to have an interest in the oroperty and under the naae of
the last registered owner and the first registorsd owmer.
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When these certificates are recorded the property is again subject to
the recording acts and all subsequent parties dealing with the property are
deemed to heve constructive notice of all ducuments filed previously with
the registrar in connection with this property.

‘Withdrawal does not affect the originel determinstion of title by the
court in the initial registration proceedings. A1l instruments filed with
the Registrar in connection with that property are then part of the record
chain of title,

If any person has not consented to the withdrawal he shall continue to
have any rights against the Insurance fund which he had before withdrswal.
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Chapter L: EFFECT OF REGISTRATION OF FROPERTY UNDER TORRENS SYSTEH
(By University of Southern California}

I. IKTRODUCTION

The advocates of the Torrens Registration System claim that it has
two primary objectives. These consist of (1) a simplified method of
conveyancing of real property and (2) a conclusive determination of title
to property. The way in which these two objectives are to be carried out
has been discussed in detail in former chapters. The final question of
whether either of these twe objectives has actually been carried out in
practice to any great extent in California remains to be amalyzed in this
chapter. The question can best be illustrated by the following example:

A is the registered owner of Blackacre, which he desires to sell to F,
A executes a deed covering the property, conveying it to P, The deed,
together with A's duplicate certificate of title to the property is given
to the registrar. The registrar afier making appropriate entries, issues
a certificate of title to the property to P. Theoretically, P has a tiile
to the property which is subject only to the encumbrances and interestis
listed on his certificate. These encumbrances and interests in turn
would be based on the encumbrances and interests appearing on the original
certificate of title which is filed in the registrar's office. P is,
thecretically, allowed to rely completely om the state of the title as it
appears in this certificate. This eliminates long, tedious title searches
and anmy off-the-record matters such as fraud, non-delivery ¢f a deed in
the chain of title, et cetera, which have been moted as serious defects
connected with the recording system. The picture as painted in this way
is very satisfactory. It provides & method of acquiring perfect title
protection eimilar to the registration system used in connection with the
transfer of motor vehicles. In addition, the Torrens System makes
provision for an Assurance Fund to protect against loss from the operation
of the System. The outward simplicity of the system is very appealing.
It appears to answer all the problems that are present in the recording
system and furnish insurance against less.

In actual practice, however, it has been found, particularly in
California, that the purchaser does not receive the perfect protection
outlined above. In fact, on a cleser scrutiny of the Torrens Sysiem in
Californis, it is discovered that he is actually subject to mamy interests
which do not appear on the certificate and many of which could be discovered
only by a thorough inveatigation of the original proceedings in which the
property was initially brought under the Torrens System. Wherever the pur-
chaser is, in fact, subject to interests not appearing on the certificate,
the Torrens System breaks down and fails to achieve its main purpose of
providing a conclusive certificate of title.

The purchaser is subject to various interests (not appearing on the
certificate) by reason of statutory provisions. These include various short
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term leases, tax liens, et cetera, listed in the Land Title Law and discussed
below, Other interests not shown on the certificate affect the subsequent
purchaser by reason of judicial decisions. These include interests of
parties not properly notified in the original proceeding for registration or
interests of parties fraudulently omitted from the original proceedings, et
cetera,

In eddition to these matters, a purchaser must always guard his
certificate of title against loss. This is important as is shown by the
following illustration:

P, the purchaser of Elackacre, loses his duplicate certificate. X, a
thief, finds the certificate, forges FP's name to the certificate and
transfers it to E, a bona fide purcheser. P has no right against E, since
the certificate represents title and B has acquired it in good faith. F is
left with recourse against the Assurance Fund, which is at best, merely a
monetary substitute for the land which he purchased. The final disillusion-
ment in the California situation, is that the Assurance Fund has been
bankrupt, leaving P with a worthless claim. This appears to be rather a
severe hardship when the owner had not been careless or negligent in losing
his certificate. Of course, in order to maintain the system of a conclusive
certificate B must be protected and must receive title to the property.
However, it seems that some satisfaction should be allowed F for his loss.

These defects will be discussed in greater detzil below under the
following headings:

(1) Interests not appearing on the certificate to which & purchaser
is subject by statute.

(2) Interests not appearing on the certificate due to defects in the
initial proceedings for registration.

(3) Interests not appearing on the certificate which result from
defective transfers in the chain of title,

(L) Events subsequent to purchase of registered land which cause loss
of the purchaser's title (e.g. fraud and forgery).

II. IKTERESIS NuT APFEARING ON THE CERTIFICATE TO WHICH A PURCHASER.IS
SUBJECT BY SIATUIE.

Section 3L of the lLand Title Law states that a registered owner holds
his property subject to such estates, mortgages, liens, charges and interests
which are noted in the last certificate of title EXCEFT:

"], Any subsisting lease or agreement for a lease for a period not

exceeding one year, where there is actual occupation of the land
under lease. The term "lease" shall include a verbal letting.
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2. All land embraced in the description contained in the certificate
which has theretcfore been legally cdedicated as or declared by a
competent court to be a public highway.

3. Any subsisting right of way or other easement, created within one
year tefore issue of the certificate upon, over, or in respect of
the land.

L. Any tax or special assessment for which a sale ¢f the land has not
been had at the date of the certificate of title.(1)

5. Such right of action or claim as is allowed by this act.

6. Liens, claims, or richts arising under the laws of the United States,
which the statutes of California can not reguire tc appear of record
upon the recister."

Although section 36 of the Land Title Law requires section 3L to be printed
on the certificate of title as & memorandum to the holder, it does not require
specific data to appear there. This means that a purchaser may be forced to
investigate personally to determine whether amy shori term lsases, et celera
exist which would affect his interest in the property but which do not appear
on the certificate of title filed with the registrar and which would not,
therefore, appear either on the duplicate certificate which his grantor sur-
rendered or the duplicate certificate issued to the purchaser himself.

III. IRTERESTS NOT APPEARING ON THE CERTIFICATE DUE 'T0 DEFECTS IN THE
INITIAL PROCERDINGS FPUR ReGISTRATLIUN,

The majority of cases arising under this section have been the result
of lack of jurisdiction of tne court in the original registration proceed-
ings. This may have been caused by failure to serve parties who had interests
in the property at the time of the registration proceedings; it may have been
caused by the court’s lack of jJurisdiction over the property which was the
subject of the action; or by various other considerations. In cases where
there has been such a lack of jurisdiction the courts in California have
allowed the decree of repistration to be aftacked and set aside regardless cof
the fact that the property had been transferred to a bona fide purchaser and
regardless of the provisions in the Land Title Law making the decree of regis=-
tration and the certificate of title issued thereafter conclusive as to the
status of the title.

The following cese affords an illustration of the above discussion:

0O, owner of Elackacre, brought an action to have his perty
registered under the Torrens System., He failed to name X, (who was
occupying a small section of Blackacre) in the petition and I was not
given personal service of the petition and summons. The Land Title Law
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requires perscnal service to be given to all occupants of the property
sought to be registered. X, having no knowledze of the registration
proceedings failed to appear and consegquently the property was decreed to
be registered in the name of 0, with no mention of X's interest which was
based on a boundary agreement previously made with O, OSeveral years later
the property was sold to a bons fide purchaser, P, who had no actual notice
of X's interest. I brought an action to gquiet title and set aside the
decree of recistration so that he could assert his interest in Blackacre
against P. The court in Swartzbaugh v, Sargent(2) under facts similar to
those outlined above, held that X was entitled to set aside the decree of
registration and assert his interest in the property. The court held that
failure to give the notice required statute in this instance meant that
no due process had been piven to X.(3) This holding was given in spite of
Section 36 of the Land Title Law which states ",.. no person taking a
transfer of registered land,... shall be held to inquire into the
circumstances under which, or the consideration for which, such owner or
any previous registered owner was registered, or be affected with notice,
actual or constructive, of any unregistered trust, lien, claim, demand, or
interest; and the lnowledge that amy unregistered trust, lien, demand, or
interest in existence shall not of itself be imputed as fraud." This
decision, of course, wiclates the principle that the decree and certificate
. of registration are to be considered conclusive evidence of title and
breaks down the operation of the Torrens System to a considerable extent.(l)
The result iz that the purchaser must check the records prior to the initial
rezistration and investigate the premises to find any outstanding interssts
of parties who were not properly notified in the initisl registration
proceedings or run the risk of losing the property which he has purchased,
perhaps years later.

When there has been a lack of jurisdiction in the original registration
proceedings, there is no limit on the time within which the decree may te
set aside., It would seem, however, that a person who deliberately failed
to bring such action within & reasonable time after discovery of his rights,
might be precluded by laches from asserting his interest.

When the original decree of registration has been rendered and there
has been mistake, fraud, or inadvertence connected therewith, the decree may
be set aside within a stated period.(5) This, however, would not affect the
rights of a subsequent bona fide purchaser of the registered property. His
rights would be affected only if there were a lack of jurisdiction in the

original registration proceedings.

Iv. INTERESTS NOT APPEARING QN THE CERTIFICATE WHICH RESULT FROM
DEFECTIVE TRANSFERS IN HE 0RA

In the repcrt on the California Recording System it was shown that
defective titlss often resulted from flaws appearing in the chain of title,
For exampls, P purchases Blackacre from O, the record owner, The record
does not, however, indicate that 0 acquired Blackacre from the former
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owner X, by means of fraud or forgery. P, although a purchaser in good
faith would lose the property to X, since no title had passed to 0, and thus
P had acquired no title. There are various other flaws in the chain of
title which affect a purchaser's titles under the ordinary recording sysien,
but of which he would have no notice from the record.

The primary purpose of the Torrens System is to eliminate such situa-
tions. A bona fide purchaser who relies on a certificate of title covering
the property he is purchasing would be protected against a forgery, fraud,
failure of consideration, et cetera, in his chain of title. For example:
X steals the duplicate certificate of title to O's property, forges O's
pame to it and to a deed transferring the property to X, and registers the
property in his own name, X then transfers the property to P, a2 bona fide
purchaser, relinquishes the certificate of title and a new certificate is
issued to P. 0 on learning of this forgery attempts to recover the property
from P. The Torrens System in such a situation protects P, whereas under
the recording system 0 would be protected. The reason for this is that
the certificate of title in the registrar's office may be relied on by a
purchaser to show the title to the property, at least to this extent.(6)

This illustrates the major difference between the recording and the
registration systems in their operation in California. A purchaser will
not be subject to defects in the intermediate transfers occwring in the
chain of title. To this extent he is protected under the registration system,
where no protection would be afforded under the recording system.

V. EVENTS SUBSEQUERT TO PURCHASE OF REGISTERED LAND WHICH CAUSE L0SS OF
ER'S TITLE (e.g. fraud and i‘nrgamj

The above parazraph stressed the protection granied by the Torrens
System to a subsequent purchaser. This section will emphasize the drastic
effect such a rule will have on the owner of registered property. For
example, O, who has purchased Blackacre, loses his certificate of title to
the property. X finds it, forges O's name to a deed and transfers the
property to P. According to the above discussion F is given full protection,
0, on the other hand, is given little or no protection. His title has been
lost and he has no recourse against P to recover the property. An assurance
fund is set up by the Land Title Law to permit him to recover money damages,
but as discussed in a former chapter that fund is presently bankrupt.(T7)
His right of action against X, the thief, would be a technical one, since
X would probably have departed immediately after the sale of the property
to F.

To this extent the Torrens System has created a hardship for owmers
of registered property. They mast guard their certificates with utmost
care or run the risk of loss.

The same result would occur in many types of fraud cases, where the
owner of registered property would lose his property due to fraudulent
actions on the part of his vendee.

e 8



A purchaser or owner of registered property is, therefore, subject
to a number of interests not appearinz on his certificate and must in
addition ruard his certificate of (litle carefully in order to protect his
rishts, (his makes the operation of the Torrens System in California far
Jﬁrlﬂm i':;. Eﬂl -

It would seem that some of these problems might be sclved by the fact
that the original owner is in possession and the subsequeni purchaser is
not then a bona fide purchaser and should be given no protection. The
courts have apparently not explored this possibility to any gre=t s=xtent.

VI. EFFECT OF FAILUZE 10 REGISTER INTERESTS IN TORRENS PROPERTY

This subject should be briefly considered before concluding the
discussion of California's Land Title Law,

As shown above, & subsequent purchaser is generally not subject to
interests which are unregistered. There are a few situations in which
this is not true, as discussed formerly, but for the moment let us omit
any consideration of those facters.

The following example will illustrate the effect of failure to
register interests in registersd land:

0, owner of lot A, mortgages the property to M. Lot A has been
registered under the California Torrens System. M, however, fails to see
that this mortgage is properly registered and entered as a memorandum in
the certificate of title in the registrar's office. 0 later conveys the
property to P, a bona fide purchaser with no notice of the mortgage which
had been given to ¥. The California courts have held that in such a
sitnation the mortgage is valid between the parties thereto (namely, O
and M) but that it cannot be enforced against P, a bona fide purchaser. (&)
This 1=, of course, in keeping with the rule that a purchaser merely
takes subject to interests appearing on the certificate of title, with
few excepiions.

If P were not 2 bona [ide purchaser - that is if he had not paid
value, in pood faith, and witbout notice of the mortgage, he would not
then be protected under the Califorria decisions.(9) This is, as shown
above, in contradicticn of Section 36 of the Land Title Law, which
apparenily would protect even a subsequent purchaser witb notice. The
courts have not indicated to whal extenti purchasers will be charged
with notice as from possession or suspicious facts and circumstances which
would affect their bona fide character. A purchaser should, however, to
be safe investipate the character of the premniszes and determine who is in
possessicn.

VII. COWGLUSICH
This concludes the analysis of the statulory amnd case law relating to

the California Torrens System. The final chapter which follows surmarizes
the apparent flaws in this sysien. (See Fart IV, Chapter 1.)
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FOCTIOTES to CHAPTER lL: EFFECT OF REGISTEATICH OF FROFERTY UNDZzh THE

3.

L.

TORRELS SYSTEH

See Ecard of Fensien Commissicners v Hurlturt, 7 Cal App (2) S6E;
Rutledge v City of Zureka, 195 Cal Toll, These cases both provide
illustrations of this provision of the Torrens Systen, 8 Californda
Law Review p. US0 contains a case note which erphasizes the necessity
for checking tex records to cetermine delinquent taxes, See also,
Newcomb v City of Newpert Beach, 7 Cal (2) 393 repardilig land dedicated
as a public highway.

30 Cal App (2) L57. The court relies heavily on Follette v Pacific
L & P Corp., 189 Cal 153.

See Chapter 2 for a discussion of the proper requirements for service
of parties with interests in property sought to be registered.

For additional cases with similar resulte see:

In re Mercereau, 126 Cal App 590; Newcemb v City of Kewport Eeach,

T cal (2) 393, cited supra, footnote #1l; Petition of Furness, 62 Cal
App 753; Moakley v L._jﬁ.. granific By. Co., 99 Cal App (h.

For discussion of this refer to Chapter 1 of this paper.

Land Title Law, Sections 37 and 38.

Gill v Johnson, 21 Cal App (2) 6Lg.

Land Title Law, Sections 36 and 29; Carlson v Carlson,
121 Cal App 207.

Warden v Wyandotte, L7 Cal App (2) 352; Johnson v Warcen, Lf Cal
Epp (2) 329; Fawell v Loop Blég. Co., L6 Cal app (2) L2G.




chapter 5: CIERATIVNG
(By Division of Stats Lands)

A. VOLUME AND COSTS

A survey was eccnducted by the Division of Sizte Lancs ip 1520 of fie
operations in each county where there had been ary activity related to
the recistration of titles to real property under the Land Title Law, Of
the 21 courties having ary record of experieice with registration, seven-
tecn were visited in person. The organization in the County Recorder's
Office assigned to these activities vas stvdivd, and recoidis were outained
as to the volume cf work performed and ef the ccsts involved, irsofar as
the latter were aveilsble; alse, nf the fees collected.

The followirg table contzinis periinent data relatine to tone seven
counties of the State in which over 95= of all land title registrations
have been handled:

Certificates Fees Irstrunents Humber Salaries

County Issued to Collected Filed In Staff Paid

E/1/LA 149 1949 1949 1949
Los Angeles 179,918 52y, 760 25,728 L9 S10R,272
San Rersmardine  1L,637 1,876 3,008 3 9,070
Orange 12,350 1,L7E 1,%00 3 8,890
San Liego 10,034 1,159 1,903 £ 1,692
Santa Harbara 1,200 201 258 0 -T=
Sonora 1,069 223 2A6 1 3,1Ch
Sapte Qyom Sus 13£ 103 3 1,54
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The wide discrepancy between the amount of fees ccllected and the
portion of the costs of administration represented by "Salaries Faid =
1949 is of importance, indicating that the Land Title System is a
substantial expense to the public. The results of a more detailed exam-
ination of this feature for Los Angeles County are shown below.

REGISTRATION OPERATIONS IN LOS ANGELES COUNTY
1641-1951 inclusive

Fees Salaries Instruments Income Salary Cost
Year Received Paid Filed per per
Instrurent Instrument

19,1 §12,721.75  $L0,513.590 29,521 $0.13 $1.37
1942 12,993.60 39,718.73 20,964 0.62 1.89
1943 11,584.40 39,824.70 15,272 0.76 2.61
19L) 15,636.15 ;3,069.17 16,906 0.B3 2.28
19L5 18,142.L0 L7,362.24 21,L55 0.85 201
1946 23,119.20 56,856.32 26,597 0.87 2.1k
1947 27,5L0.60 71,876.18 31,615 0.67 2.27
1948 2l,862,10 88,112.08 29,560 0.8 2.99
1sL9 2lL,760.65 108,272.56 25,728 0.96 k.20
1950 L3,147.k2  147,1LL.53 40,007 1,08 3.68
1551 40,L69.10  159,895.57 33,58 1,21 L.77

ll-year )

Average $23,17L.31  $76,5631.L5 26,652 $0.87 82,88
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A similar situation exists in the other counties. San Bernardinec
County estimates the average cost of processing each document at £L.15 as
against an average fee of 30.92. The records in Orange County show costs
ranging between $3.50 and £5.35 per document, with fees averaging between
$0.73 and $l.L6. On the basis of this information it would appear that
the fees being charged should be increased threefold to fourfold to put
the system on a self-supporting basis.

The following extract from Section 100 of the Land Title Law of
Califernia governs the size of the fees required:

"Subdivision 1. For filing decree directing land to be brought

under the operation of this act, including original registration
and isswing original certificate of title and duplicate and the

filing of 211 instruments connected therewith, for each separate
parcel of land affected, one dollar.

"For each subsequent declaration and issuing of certificate of
title, including one duplicate and the filing of all instruments
connected therewith, for each separate parcel of land affected,
ore dollar,

"For filing certified copy of amy petition filed in the superior
court of another county in probate proceedings or amy notice of
arny action in another county wherein registration of land is
asked for, one dollar.

"For the entry of each memorial on the register, including the
£iling of all instruments and papers comnnected therewith and the
indorsement upon the duplicate certificate, for each separate
parcel of land affected, fifty cents.

"For filing copy of will with letters testamentary or filing
copy of letters of administration with or without will annsxed
and entering memorial thereof, one dollar.

"For the cancellation of each memorial or charge, appearing on
ore certificate, twenty-five cents.

"For each certificate showing the condition of the title to all
land appearing on one certificate, three dollars.

"For filing ary instrument or furmishing a certified copy of
ary instrument or writing on file not herein specially provided
for, the same fees which are allowed by law to recorders for
like services."
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Fees lor similar services in Fassachusetts and in Cook County,
This is apparent in the

Illinois, are generally substantially greater,

following tabulation:

CO.PARISON OF FEES - REGISTRATION STSTEM

Uperation Califormia I11inois: Maseachusetts
Cook County
Original Registration 21.00 £19.00 (1)
Entry of retition 25,00
Entry of Decree £10-31000 (2)
Entry of Certiticate of Title 5.00
Subsequent Certificates 1.00 L.00 2,00
Filing Notices of Action Not
in Another County 1.00 Applicable 2.00
Entry of Each Memorial
on Register 0.50 L.00 £1,00-33.00
Filing Will or Copy of Letters
Testamentary and Entering
Memorial Thereof 1.00 L.00 2.00
Cancellation of Each Memorial
or Charpe on Une Certificate 0.25 2.00 1.00
Certificate Showing Condition
of Title to All Land on One
Certificate 3.00 2.00 2.00
Filing or Furnishing Certified $0.10 £0.15 per £1,00-83,00
Copy of Any Other Instrument per folio 100 words
plus $0.50 plus $0.50
Assurance Fund Fee 0,108 (3) 0.30% (L) 0.10% (3)
NOTES:
(1} If value of land exceeds F1500; if less, $5.00, Both include

examiner's services.

(2) 0.,25% of assessed value; payment to be at least 10 and not to

exceed J1000,

(3) Of assessed value at time of registration.

(4) ©Of value as ascertained by Registrar.
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B. ASSURANCE FUNL

Section 100 of tne Land Title Law provides tor the establishment of
a State Assurance Fund, as follows:

"subuivision 2. In addition to the fees provided in subdivision 1,
for services performed by the registrar, there shall be paid te him
the following fees: Upeon the oripginal registration of any land, &
sum equivalent to one-tenth of one per cent of the assessed walue
of the land including permarent improvements thereon as the same
were valued for county taxation the last time said land and perma-
rent improvements or either thereof were assessed for county taxes
next preceding the filing of the petition."

After naving been in existence for about twenty years tnere had
accurlated in the Assurance Fund approximately s47,000. By 1936 over
100,000 certificates of title, voth original and subsequent, had been
issued, and the assessed valuation of the property involved at tne time
of registration amounted to approximately €L7,000,000. One claim,
referred to elsewhere in this report, wes decided in 1936 in favor of the
claimants by the 5tate courts, and the entire Assurance Fund was wiped
out in partial payment thereof (Gill vs. Frances Investment Co.). Since
then pgyments inte the fund have practisally ceased, and the defieit
contimues to increase since the court allowed interest at 72 on the
unpaid balance. As of June 30, 1352, the total deficit was §7,921.21,
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Chapter 1: IKTRODUCTURY MATERIAL - OPEHATIVE EFFECT AND LEGISLATIVE HISTORY
CALITURNIA RBCOADING ACT (fy University of Southern Zalifornia)

I. CALIFORWIA HISTURY

To understand the status of title to real property in California and the
effect of the recording act it 1s necessary to revisw the early history of
land titles in California.

Czlifornia was taken in the name of the Spanish Xing in 15k? and par-
tially settled by missionaries in 1759. From 1769 to 1822 (the date of the
Mexican Revolution) rizhts to use the land were given to individuals by the
Spanish monarchs, but no ownership was given. These were nob grants of title,
but merely rights to use the land for grazing and agricultural purposes.(l)

In 1822, the iexicans revolted against Spain and established an indepen-
dent Aepublic. Mexico governed California during this period, encouraging
colonization of the area. The Hexican Governors made mamy grants of land to
the gettlers in California which were approved by the Mexican Legislature. A
formal document evidencing the grant was filed in the governmsnt archives.
This, however, did not constitute a recording system as we have today. It
was merely a method of preserving the original documents evidencing the grants.
When the grant was made, monuments were set up to coincide with the boundaries
of the area given to the individual by the State.(2)

In the 1830's, American settlers came to California and chaotic condi-
tions resulted. Since there was no system of recording land transfers and
gince possession was diffienlt to maintain during this period due to the fisht-
ing between the Americans and the Mexdcans, it was necessary for the owners or
claimants of land to keep the muniments of title in their possession. The
culmination of this disorder was the Bear Flag Republiec, the Mexican War, and
finally the Treaty of Guadelupe Hidalgo in 18LB. California became part of the
United States with the understanding that Mexican property rights would be up-
held if they were valid.(3) Since the Spanish and Mexican grants were in con-
fusion due to the uncertainty that had existed under the Spanish and Mexiecan
monarchs and governors, it was decided that an adjudication of all claims to
land should be made, In 1851, Congress passed an act for the Appointment of
Land Commissioners to which all private claims had to be submitted.(l) After
a determination of title by this Board, appeals could be taken to the District
Court and thence to the Supreme Court of the United States. Patentis were
issued to the claimants who proved their right to the properiy and these have
been held conclusive as to the validity of the Spanish or Mexican grants as to
title and boundaries specified.(S)

There have been repeated criticisms of the attitude of Congress in requir-
ing all claims tc be adjudicated. Many of the claims were valid and perfect in
all respects and actually needed mo judicial determination. These claimants,
however, were forced to spend as long as thirty years in litipation of thei-
titles, which involved a considerable amount of meney. In addition, this liti-
gation cast a cloud of suspicion on all titles to California property, which to
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a certain exten®t exists today in spite of the repeated decisions of the United
States Supreme Court that ths decisions of the Eoard were gonclusive, Howsver,
as a result of these hearings, the title to all land in California became
absolute and indefeasible and all guestions of the souadness of titles were
disposed of at the time California was admitted in%e the Union.(5)

when California became a State it inherited some principles of law from
the Spanish and iHexican law concerning real croperty, but most of the princi-
ples were derived from the knglish common law. Since there was no reguiremsent
¢f recording land tranzfers prior to the admission of California into the
Union, one of the first acts of the California Legislature was to formilate a
recording svstem and adopt it as part of the California law.(7)

Before discussing this recordins act wnich was adopted in 1A50, it i=
essential to review the common law prineciples governinz the transfer of real
property without resard to the effect of a recordine statute. The changes
wnich recording make will then be discussed. Finally, the peculisrities found
in the California recording system will be discussed in detail.

II. GCOitiON LAW PrInCIPLES

The essential problem involved in any discussion of recording is that of
priority. That is, as betwesn two Successive purchasers, morigagees, or credi-
tors, of the same piece of land, which claim will be satisfied first.

The common law developed the well-known maxim that "first in time is first
in riznt." That mean= that-if A sells and conveys his properiy to B, and later
attempis to convey to C, B will prevail over C sinece he is first in time to
receive a conveyance. Notice to C of the prior conveyance was immaterial and
did not affect the result in any way. This common law maxim is founded on
common sense, since once A has disposed of his title to the land, he cannot
azain transfer it to a second party regardless of the fact that the second
party purchased for value and in complete good faith without notice of the for-
mer conveyance. JI1f a vendor has no title, he can convey nn title, and since A
had no title left after his conveyance to B, he could convey no title whatso-
ever to C.(8)

This rule was followWed at common law when thera wes z muastion of priority
between two claimants of the lezal estate or between two rlaiments of the emit-
able estate. An example of two legal intervests would be tws saocessive conver-
ances in fee. An example of two equitable interests woald be two enceazsive
contracts of sale made by the same grantor coverinz the same propertr to two
separate individuals. The eguitable interest acsquired under the first cantract
of sale would give the first wvendee priority over the sccond vendese since the
first one was prior in point of time. Of courss, this rale i+ pnly trus wiere
the equities are equal. If the first vendee were guilty of anr bad comiunt
connected with the transaction he would not be piven such priority.(9) It
should be emphasized apain that notire on the part of the second vendee ar lack
of notice would not change thz resalt in am wav.




The common law varies from the rule of first in time in one very imporiant
situation, As between a party wno acquires a prior enuitable interest and one
wig acquires the full legal title to the properiy, the co-mon law gave priority
to the purcnaser of the legal title, provided he purchezsed the property for
value, in good faith and without notice of the prior ejuitv. The basis for
guch a rule is that the purchaqer of the legal title has tne "Dest righﬂ' 1o
ths propert, The court is in effect refusing to deprive the owner of his tech-
nically better rirht of property in such a case because it is not unconscien-
tious for him to retain it,(10) This is the only situation at common law where
nriority is made to depend on notice rather than time of aecquisition of the
interest.(11)

IIT. 7Jd= #ESOADING STATUTES - EFFECT Ol TdS CUMON LA

The earliezt recordinz act was the Statute of Anne adopted in Engzland in
1708.(12) The only effect this statute had was to remuire transferees to re-
cord in order to maintain their common law prioritv. That is, if A were first
to receive a deed, but failed to record, and tae grantor sunssjuently conveyed
to b who recorded his deed, 5 would be protected by the court as azainst the
¢laim of A. A, br failinz 1o record his deed, lost his common law priority.(13)

This method of mzintaininr priority has been used in 211 of the United
States. Uf courss, ithe varions statutes differ in details, For examnle, the
statute may refer to certain types of instruments only, and may be for the
benefit of certain parties only, zen=srally, bopa fide p‘.u'cimsers for valus
withoat notice of the first converznecs. A general exclanation of the effect
of recording statutes has been ¢ fered by Professor Aicrler as follows:(1lk)

"The effect of the statute really is that the person claiming
under the inztrament in ouestion bv his failure to observe the
direction of the Statute confers upon the party wno executed
tae instrument, the moving party, a sort ef statotory power to
displace the interast vested by the executisn of the instrument.
This powsr may be effectively exsrcised only in faver of those
specified in the Statute, usually subseqient purchasers and in-
cumbrancerz, T{he recording ordinarily has no effect so far as
tiie vestins of the intended interest in the transferes is con-
cerned; the interest vests as fully and completely without as
with recordinz. The failure %o recerd simply puts sonmedne into
psition to divest that inferast.”

The early Enzlish statute of Anne did not provide for the doetrine of con-
structive notice. It was limited merely o preservation of a cormon law pri-
ority. If at comrmon law a party first in time did not have legal prierity, he
wouald not gain anything by recordinz nis ipstrument. For exar*_ale as seen
above, 8 person with a prior contractual ehuity had no pricrity at cormon law
23 arainst 2 erSs=nuen bona [ide purchaser of ihe leral estate. IT the holder
9f Lae grder ennity recorded his fnstrument i3 would not give constructive
novice to the subsenuent purchzeer. == would s=iill take free of the prior
eruiiy wnless bz a4 actudl noiirce of its existence.
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The American statutes have departed from the Engliesh interpretation and
provide that recording an instrumeni operates to pive constriuctive notice of
it~ rontents tc subseguent purchasers. The result in the above example would
be that the subsequent purchaser of the legal estzte would be charged with
constructive notice of ihe outstanding equity since it had been recorded pricr
to his acguisition of title. He could, therefore, not claim to be a bona fice
purchaser without notice, since the record gave him notice whether he actually
read the record or not.(15)

To summarize this discussion, the purpose of the recording acts in the
United States is twofold:

1. Recording operates to maintzin a common law pricrity and the failure
to record results in loss of this priority as against certain desig-
nated persons.

2. Recording operates to give constructive notice from the record to
subsequent purchasers, thus preventing them from claiming to be bona
fide purchasers.

As seen above, the constructive notice phase is peculiar to the United
States and is limited only to specific situations in which notice as such will
be the determining factor. In most situations, it is urmecessary to discuss
constructive notice, since the guestion is merely one of recording to maintain
a common law priority. However, the courts in most insitances have failed to
recognize this distinction and decide most cases on the guestion of whether
the subsequent purchaser had actual notice or construciive notice from the
record preventing him from being a bona fide purchaser.(16) These cases could
be disposed of simply by showing that the first purchaser had a common law
priority and this was maintained by recording., The second purchaser can claim
no rights as against the first purchaser and whether he had notics or not is
immaterial.

IV. OFPERATIVE EFFECT OF THE CALIFORNIA RECORDING ACT

The California recording statute applicable to transfers of interests in
real property provides for both the maintenance of the common law priority
and for the doctrine of constructive notice.

Civil Code Section 1213 is the provision covering constructive notice and
makes explicit the time the notice begins to run and to whom an instrument
properly recorded is notice.

"Every convevance of real property acknowledged or proved anl certi-
fied and recorded as preseribed by law from the time it is filed with
the recorder for record is constructive notice of the contents there-
of to subsequent purchasers and morteaveesi..."

Civil Code Section 1214 provides for the effect of failure to record.
That is, the priority which was pranted by the common law to the party first




in time may be lost by failure to record. It is importent to determine frum
the statute who can assert the invalidity of this prior unrecorded conveyance.
Civil Code Section 121l states "Every conveyance of real progerty,e..., 18

void as against any subsequent purchaser or mortgagee of the same property, or
any part thereof; in good faith and for a . valuable consideration, whose cor-
veyance is first duly recorded,..." This Tegquirement that the second convey-
ance be recorded makes the tcalifornia statute different from statutes in force
in the majority of states.(17) It puts a burden on the subsequent purchaser
to prove not only his good faith, payment of a consideration, and lack of
notice, but also that he recorded his instrument in the proper mamner.

It should be pointed out that failure to record does not affect the va-
lidity of instruments as between the parties or apainst parties with motice,
Civil Code Section 1217 has codified this doctrine as follows:

"An unrecorded instrument is wvalid as between the parties theresto
and those who have notice thereof."

These provisions of the code apply tc certain instruments only. Ciwil
Code Section 1215 defines the types of instruments as follows:

"The term 'conveyance,' as used in sections twelve hundred and
thirtesn and twelve hundred and fourteen, embraces every in-
strument in writing by which amy estate or interest in real
property is created, aliened, mortgaged, or encumbered, or by
wnich the title to any real property may te affected, except
"ﬁ'illﬁ -tﬂ

In addition to these statutes applying to “nanvgyanaes,“ there are var-
ious statutes throuchout the codes providing for recordation of other instru-
mente which are not strietly "conveyanceg," but which do affect an interest
in real property. These include abstracts of Jjudgment, attachments, execu-
tions, notices of non-responsibility, notices of completion, mechanics' liens,
and other instruments. Although these are not instruments as defined by COivil
Code Section 1215, in most instances recording of them provides constructive
notice either as a result of a specific statute or by court decisicn. For
the purposes of this paper, tne discussion will involve the general recording
statute relatins to "conveyances" of real preperty, but where it is necessary
for a complete understanding of the recording system as it exists tedsy, refer-
ence will be mada to the statutes relating to the specific liens and documents
not included under the term "conveyance."

V. DEFECTS IN THE CALIFURNIA RECOIDING SYSTEM

Theoretically, the purpose of the reguirement that instruments be recorded,
is that an intending purchaser of land may examine the record and discover what
encumbrances are cvistanding and whether his grantor had a clear title to trans-
fer to him. Since he has thies means of acguiring Jmowledge, he iz treated as
if he had read the records and is charged with notice of what appears on the
record.
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In actual practice, however, it will be seen that it is virtvally impos-
sible to trace the complete chain of title from the record books, The methods
of keepiny recerds, indexini, end searching are ocutmoded and insufficient %o
meet the needs of a larre community where there are so many and such rapid
transfers of land.

In addition, there are many matters which affect the chain of title, Lut
which are not deducible from a search of the public records. These ipclude
adverse possession, forgery, certain types of fraud, incapacity, infancy, anc
counitless other defects which do not anpear on the record, but affeci tue
title to the property.(18)

These defects then consist of deficiencies in the method of keepin: re-
cords, internal defects, and natiers off the record which censtituvte external
defects. Both types of defects will be discussed in more detall since they
constitute the basis for the eritiecism of the California systerm.

4. INTERNAL DEFECTS

The recording system in use in California is the grantor-grantee sysiem.
The Government Code provides for tne details of its administration--tyres of
books to be kept, duties of the recorder in indexing and copying the instru-
ments, the manner in which instruments are recorded, and types of instruments
perritted to be recorded or reguired to be recorded.(19)

The actual recording procedure is= carried on in the following manner:

1. The instrument is filed with the County Recorder's office of
the county within which the real property affected thereby is
situated.(20)

2. The Recorder is then required by Government Code Section 27320
to endorse on the instrument the filing number in the order in
which it is deposited, the year, month, day and hour and minute
of its reception, and the amount of fees for recording.

3, Govermment Code Section 27322 requires the Recorder to copy the
instrument in handwriting, by typewriting, or photocraphy or
other reproduction process inte the preper book of records. .
The Government Code lists the books which must be kept for the
various instruments and requires separate books for different
classes of instruments., For example, a book of deeds, a book
of mechanics' liens, attachments, judcments, ete.

However, in lieu of these senarate books, the code allows the
FRecorder to recoerd amr or all of these instrumentis in one
general series of booke ealled "official records." In =ctual
practice, the County Recorder in mesi counties of Califernia
uses just the one series of "offizial records."(21)




i, When the instrument is copied inte the reccrd, the Hecorder
is renuired to note at the foot of the record tne filing
nunber, the exact time of its reception, and the nzme of
the person at whose request it is reccrded, together with a
notation that it has been compared.(22)

L. Tne instrument must then be endorsed wWith the time and hook
and page in which it is recorded and dsl?vernd to the party
leaving it for record or upon nis order.(23)

6. ‘Tae fipal duly of the Recorder in the recording process is

to index the inetrument.. Part III, Chapter 6, Article 2 of
the Covernment (Code contains a list of the type of indices
required to be kept and what data is required to be recorded
in the index. The code provides that separate indices should
be kept for each class of instrument. For example, index of
grantors, index of grantees, index of mortsagors, index of
mortsagees, index of mechanics' liens, index of pendency of
actions, eic.

However, Goverrment Coce Section 27257 and Section 27260
provide that in liew of these separate indices, the County
Fecorder may keep two indices only, "Generzl Index of Tran-
tors" and "General Index of Srantees." The majority of
hecorders' offices meintain only these two types of indexes.

It is important to notice what information is put in the indices by the
Recorder. The title of the instrument is first stated, followed by the date
of filing, the name of the grantor, the name of the grantee, ihe volume,
book and page winere the instrument was copled. The list is kept in alpha-
betical order under the names of the grantors in the grantor's index and
under the name of the prantees in the grantee's index.(2l) There is abso-
lutely no mention of the legal description of the property which is affected
ty the instrument so thst it makes it necessary to -o to the instrument it-
self or the record thereofl in the record books to find out what property is
involved. As will be shown later, this makes it very inconvenient for a
perseon searching the title to a particular piece of property.

then the instrument is properly recorded i{ will operate as notice to
subsequent purchasers as of the day the instrument was deposited with the
Recorder for record.(25) The problem which is then presented is how this
subsequent purchaser can find this recorded instrument. The method of
gearch which is followed with a cranter-crantee systen is as follows:

The purchaser checks the grantee indices to finf a reference ic the
instrument by which his vendor acguired title; then he checks the erantes in-
dices under the name of the party from whom his vendor accuired title, ané in
similar mamner back to the orizinal source of title, which is generally a
patent from the United States rovernment. The purchaser must tnen check the
grantor index to find any convevances, mortgages, liens, or other instruments



which have been created by amy of the grantors in the chain of title., This
mist be done for each grantor to discover amy instruments recorded subseguent
to acquisition of ownership, which may affect the land the purchaser is inter-
ested in. It is not necessary to check for conveyances made before title was
acquired by anmy party. The purchaser must check, however, for instruments
recorded after a crantor parted with title which may have been recorded oe-
fore a subsequent purchaser from the grantee acquired title.(25) Tnis situa-
tion will be dealt with in detail in a later chapter, but requires a search
of all deeds made by all grantors in the chain of title down to the date of
purchase by the individual searching the records.

The index contains only an alphabetiecal list of the grantors and grantees.
It does not contain any statement of the legal description. This means that a
purchaser will have to go to the books in which the deeds are recorded and read
through almost every deed made by a grantor in the chain of title to see if
there is anything in it which affects the property which he is interested in
purchasing. Such requirement makes it impossible for an individual to ssarch
the records where the grantors in the chain of title have made hundreds of
conveyances. It would take an extremely long time just to colleet the Instru-
ments whieh are recorded and determine which affect the land the purchaser is
interested in buying. If, however, he fails to make such a search he is still
treated as if he had read and interpreted every document invelwing thi= land.
Such a system is primitive and makes it impossible for a purchaser to find out
the state of the record title.

The system of recording and searching used in Califormia can be better
understoed by an illuatration:

X desires to purchase BElackacre from Jones, who claims to be the
ownar of the property. In order to determine the state of the
title he i=s about to purchase, X must check the records to dis-
cover any encumbrances outstanding and to determine whether Jones
had received title to the property. He must then determine
whether Jones conveyed prior to the time X purchases and records
his instrument,

X first takes the index of grantees in which the names of all
Zrantees are alphabetically arranged. He traces down this list
until he finds the name, Jones, as the grantee of Brown. The
index shows that on a certain date Jones took a deed from Erown
and that it was recorded on page 5 of book 30. This index, how-
ever, does not give a legal description of the property which
Brown conveyed to Jones. X must, therefore, go to page 5 of
book 30 and read the deed. It may be the deed by which Jones
acquired Blackacre, but it may be a deed by which Jones acquired
wWhiteacre or amy other piece of property. If Jones had purchassd
a considerable number of lots from time to time it would be neces-
sary 10 read all the deeds on the record by which Jones acquired
property in order to detsrmine wnich one transferred title to
tlackacre. Of course, Jones may have a copy of his desd with the



book and page endorsed aon it and this would save some of the work
in searching.

After X has found the deed from Erown to Jones and assumings that
it covers Blackacre he abstracis it, He then -ust find the in-
strument by which Brown aenuired title., This means he must search
the alphabetical index of grantees until he finds Brown's name as
~rantee. Again he may find that Brown had purchased several lots
at different times and he must take out the books in which all
deeds to these lots were recorded, until he comes to the one by
which Brown acquired Hlackacre.

The mext task is to find the instrument by which Brown's vendor
aequired title to Slackacre. This reguires the same search under
iis name. This must be continued for a1l the wendors in the chain
of title back to the original government patent.

The next step is to check for any encumbrances or converances
which any of the parties in the chain of title may have made from
the time of acquisition of ownership by each party down to the
date X's instrument is recorded.

This means that X must check the grantor index for Jones' name
and read every instrument that Jones executed for that period of
time. This is necessary since the index does not give a descrin-
tion of the property involved. There is no way of discovering
whether a particalar mortzage referred to the plece of properiy &
is interested in buying except to look at the record of the mort-
gage.

X then must do the same thing for Brown and Erown's vendor and
back to the original source of title.

This is, of course, only part of the task, since, the records of
some encumbrances are kept in other offices besides the County

Recorder's office. This requires searching in several places, (27)

From this example, it can easily be seen that the method of keeping recerds
and searching is impossible. A title cannot be efficiently searched and
even after search there is no guarantee that all outstanding encumbrances
have been discovered since some office may have been overlooked.

In actual practice; the purchaser is usually able to obtain an old
Certificate of Title, Guarantee of Title or Folicy of Title Insurance, which
he can use as a starting point. This will aveoid the necessity of checldng
everythinz back to the beginning. It will only be necessary to bring this
certificate down to date. That such a technique is necessary shows the
glaring inefficiency of the recording system as it exists teday.

Some of the additional offices in vhich the search must be contimed
includes:



1. County Clerk's Office - search for actions which affect title
to property or capacity of parties to execute valid instru-
ments.

2. Probate indices - searen for incompetency proceedings or pro-
bate proceedings.

3. County Tax Collector's Office and Assessor's 0ffice - search
for taxes, bonds and assessmenis,

L. Bureau of Assessment of the city - search for assessments and
bonds.

5. Bankruptcy indices - search for adjudication of bankruptcy.

These are illustrative of the types of things which must be investigated
but there are mamy others. It is bewildering to & purchaser wno wanis to find
out the state of the record title to discover just where to look and what to
loock for to determine what outstanding encumbrances there are in existence.

When this material is finally assembled it is necessary to interpret what
the documents mean and really requires the services of an attorney. The re-
sult is that a purchaser would be taking a very great risk in relying on amy
search that he himself had made, because he precbably cannot obtain all the in-
formation without assistance, and because he does not have the ability to analyze
the instruments properly and evaluate them.

E. EXTERNAL DEFECTS

The effect of the recording system is to give a purchaser the means of in-
vestigating the state of the record title. This may in some instances be very
different from the actual state of the title. The title may be subjected to
various equities in parties which do not appear of record. For example, there
may be a right to reform an instrument on grounds of mistake, or a right to
rescind for fraud or mistake. Numerous equities which cannot be discovered by
anmy method of search may later be asserted by grantors or prantees in the chain
of title and may cause a purchaser to take a very defective title. In some
instances, the actual title may not even be in the record owner. Under the law
of adverse possession, title may be acquired by someone in possession and it is
never pul on the record. A purchaser is then required to investigate the premi-
ses and decide for himself whether or not anyone has been occupying the property
for a sufficient length of time to acquire a title by adverse possession. Some-
times this may be a very difficult determination to make for a purchaser es-
pecially where property is being purchased by investors im the East whe are not
able to make a personal survey of every parcel of land purchased.

The recording system was never intended to show a purchaser amything more
than the state of the record title. It never purported to indicate defects
which did not appear on the record, and never protected a purchaser against
such defects. There has been a common belief that a record title gives a com-
plete verification of the title which a purchaser receives. This is not true




since no title ean be deduced completely from an examination of the public re-
cords. The ownership of land depends not only upon facts of record, but also
upon & large body of extraneous facts not present on the public records,(28)

A 1ist of scme of the risks outzide the record which affect the record
follows. This is not intended to be a complete list, Some risks mentioned
would depend upon ability to prove certain factors such as good faith, payment
of consideration, lack of notice, and other matters.

1. Adverse possession.
2. Rights obtained by prescription.
3. Fraud in the inception of documents.
L., False personation.
5. Forgeries.
6. HMarital status of parties.
7. Problems of descent and heirship.
B, Capacity - age and mentality.
$. Errors in recording.
10. Errors in descriptions in the instruments.
11. Special liens - mechanies' liens.
12. Non-delivery of deeds.
13, Void judgments and decress, due to no jurisdiction, lack
of service, or defective proceedings.
1L. Authority of agent or corporate officer.
15. Validity of judicial procedure under foreclosure suits.
16. Violation of usury laws.

In some cases, a bona fide purchaser who takes the legal title will noi
be subjected to equities in other parties. For example, a right to rescind
for fraud unless it is fraud in the execution of the instrument, may not be
asserted against a bona fide purchaser. lhis cuts down the effect of the
off the record risks to & certain extent, but it is still not sufficient 1o
answer the problem. The doctrine that a purchaser may take a clear title if
he takes through a bona fide purchaser regardless of wnetner he has notice
of defects in the title is another safeguard. Again, this has only a limited
effect and does not do away with the defects in the recording system.(29)

When the defects are analyzed it seems inconceivable that a purchaser
could ever feel secure that his title is clear. he has serious diffieculty
in discovering the existence of the encumbrances, is unable io interprei them
properly, and is then possibly subjected to defects which are off the record
and cannot be discovered by anmy method of search.

It is the recognition of these problems which face a purchaser of real
property, that has caused consistent criticism of the recordinz system as
archaic, primitive, and unable to achieve the purpose for which it was origi-
nally adopted. It is because of these provlems that attempts have been made
to remodel the method of recordinz by use of a plat system or by consolidation
of the various offices in which encumbrances may be found.



Finally, it is the realization that a recording system as operated in
California is unsatisfactorv that led to the adoption of the Torrens Swvstem
in the 1890's,.(30) Just how far that system is able to aveid these difficul-
ties will be discussed subsequently.

VI. LEGISLATIVE HISIORY OF THE RECORDING ACT - CALIFORNTA

The provisions of the recording act as it exists today in the codes had
their origin in an 1850 statute entitled "An Act concerning Conveyances,"”
passed by the California Legislature April 16, 1850(1), Discussion of the
legislative history from 1850 to the present will be divided into two sections:
1850 to 1872 (the date of the adoption of the codes) and 1872 to present.

A. 1850 to 1872

The provisions in the 1850 statute which related to recording of instru-
ments affecting real property were chiefly contsined in Sections 2L, 25, 26
with some minor sections relating to definitions, powers of atiorney and dis-
charges of mortgages.

These sections provided as follows:

Section 2L: "Every conveyance whereby any real estate is conveved, or
may be affected, proved, or acknowledged, and certified in
the manner prescribed in this Act, to operate as notice to
third persons, shall be recorded in the office of the Re-
corder of the county in which such real estate is situated,
but shall be wvalid and binding between the parties thereto
without such record.™

Section 25: "Every such conveyance, certified and recorded in the man-
ner prescribed in this Act, shall, from the time of filing
the same with the Recorder for record, impart notice to all
persons of the contents thereof, and all subseguent pur-
chasers and mortgagees shall be deemed to purchase with
notice."

Section 26: "Every conveyance of real estate within this State, here-
after made, which shall not be recorded as provided in this
Act, shall be void as against any subsequent purchaser, in
good faith and for a valuable consideration, of the same
real estate, or amy portion thereof, where his own convey-
ance shall be first duly recorded."

Section 36 defined the term "conveyance" as including "every instrument
in writing by which any real estate or interest in real estate is created,
aliened, mortgaged, or assigned, except wills, leases for a term not exceed-
ing one year, executory contracts for the sale or purchase of lands, and
powers of attorney."
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The first amendment to this statute, occurring in 1853, changed Seciiorns
2l and 25 allowing the recording of an agreement % convey real property.
The amendment provided that such agreement when recorded would operate as con-
structive notice to third persons.(Z) Prior to this, the statule gave mo
anthority to record executory agreements to convey.(3)

In 1860, an emendment to the 1650 statute provided that instruments re-
corded pricr to that date would constitute constructive notice notwithstand-
inz defects in acknowledgment.(L) The reason for such a statute was that the
courts had previcusly held that the record of a defectively acknowledged in-
strument was void and did not impart notice to anyone, Curative acts similar
to the 1860 statute have been passed from time to time and at present Civil
Code Section 1207 contains such a provision.(5)

Section 25 of the act was amended in 186L to provide for the recording
of patents to land, duly executed and verified according to law., When pro-
perly recorded, the record would constitute notice to subsequent persons.(6)

In 1866, Section 25 was again amended to clarify what persons are charged
with notice from the record. As noted above the 1850 statute provided that
"gubsequent purchasers, mortgagees, and lien holders shall be deemed to pur-
chase and take with notice." When instruments have been properly recorded
this effect occurs, but not otherwise. The 1866 amendment added a provision
that the records would not be notice to a purchaser at a foreclosure sale if
notice of the pending of the action had been properly filed unless an instru-
ment had been recorded prior to the commencement of the action in which the
decree and order of sale were entered.(7T)

t. 1872 to present

Tne 1050 statute conceraning conveyances was completely superseded by the
codes, but the code comnissioners incorperated the basic recording provisions
of tha%t statute into the 1872 code with very few changes.(B) The provisions
of Sections 2, 25 and 26 of the early statute are now found in Civil Code
Seetions 1213, 121k, 1215, 1217,

This code section as adopted in 1672 included the constructive notice
provisions of Section 2L and 25 of the 1850 act. The only change that was
made was & clarification of what persons would be charged with notice of the
record. The statule before the code was ambiguous since it stated a convey-
ance properly recorded imparts notice to all persons of the contenis thereof.
The statuis then modified this by declaring that "all subseguent purchasers
and mortgazees shall be deemed to purchass with notice." The court before
1872 had resolved this ambizuity by holding that the notine was limited to
subsequent purchasers and mortzagees. It did not apply to all persons in
spite of the language of the statute.(9)



Civil Code Section 1213 was amended in 1897 and azain in 1917 to oprovide
for recording of certified copiss of insiruments that have already been re-
corded.(10) Civil Code Section 1213 was adopied in 1905 and amended in
1512(11) covering recording of certified copies to amplify the addition to
Section 1213. With the exception of these slicht changes, Section 1213 is in
tine same condition at the present time that it was in when adopted oy the
lezislature in 1872, and only slichtly changed from the Brlz1ﬂ_1 stztuis of
1850,

2, CIVIL CuDE S=CiIoH 121kL:

This code section as adopted in 1872 combined Sections 24, 26 and 26 of
the 1850 statute. It provided that "Every conveyance of real property other
than a lease for a term not exceeding one year, is wvoid as against amwy sub-
sequent purchaser or mortzagees of the same property, or amy part theres®, in
good faith and for a valuable comsideration, whose conveyance is first duly
recorded."

Prior to the code there had been a problen as to what parties could
assert the invalidity of an unrecorded instrument. This was cansed by the
fact that Section 2k of the Conveyances Act stated that it was necessary to
record in order to give notice to third parties. The implication from that
would be that an unrecorded deed would not be notice and could not be asssar-
ted against any third party. However, an exception was expressly made that
the deed was valid between the parties. In addition, Seciion 206 of tha 17550
statute provided expressly that an unrecordad deed was void aainst a sub-
sequent purchaser, in good faith and for a valuable consideratian where his
own conveyance was first duly recorded. In the case of Hunter v ¥atscnl(1?)
it was held that Section 26 was intended to modify Section 2L and therefora
the invalidity of an unrecorded instrwment could only be asssrted by a8 sub-
sequent bona fide purchaser who first records.

When the code was adopted, the position taken in Hunter v #atison was
followed and Civil Code Section 121} expressly states That the instrument
is void as against a subsequenti purchaser or morigagee in good faith and for
a valuable consideration, whose conveyance is firﬁb duly recnrﬂqd

It should be noted, of course, that the code added "moricageas" to the
persons who could assert the invalidity of an unrescorded instrument.

Civil Code Section 121); was amended in 1895 to provide that an instru-
ment would also be invalid azainst any judgment affecting the title unless
it was duly recorded prior to the record of notice of action. This pre-
vision is similar to the 1866 amendment to Section 25 of the 1850 statute,
but it i= more inclusive since it is not limited to foreclosure decrees as
the 1866 amendment was.(13)

No other changes have been made in Civil Code Section 121k and it stands
today virtually as it did in 1872 with the one exception mentioned above.
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3. CIVIL CODE SECTION 1215:

This section provides for the types of instruments that nay be recorded
under Seations 1213 and 121k and is based on Sectisn 36 of the 1BSC statute.

The early statute provided that the term "conveyance' included every in-
strument in writing by which amy real estate or interest in real estate is
created, aliened, mortgaged, or assigned, with certain excepiions.

Section 1215 of the Civil Code adopted in 1572 and which has not been
amended since that time contains practically the identical language. It is
in the excepiions that the statutes differ. In the 1850 statute the excep-
tions were "wills, leases for a term not exceeding one year, execulory con-
tracts for the sale or purchase of lands, and powers of attorney." The code
makes only the exceptisn of "wills."

k. CIVIL CODE SECTION 1217:

—— . —

This statute adopted in 1872 and never amended states thai an instrument
is valid as between the parties thereto and those who have notice thereof. It
iz based on the provision in Section 24 of the 1850 statute that an unrecordsd
convevance is valid and binding beiween tne parties thereto.

No provision was contained in the 1850 statute for purchasers who had
actual potice of an unreccrded convevance., It was left to court decision to
determine whether such an instrument would be void against a purchaser with
actual notice. Iir. Justice Baldwin in the case of Hunter v Waison reviewsd
the authorities in other jurisdictions and conclijded that the intent of the
legislature was that only bona firde purchasers would be protected by the
statute, fe stated that one who had actual notice was not a bona fide pur-
chaser and could not assert the invalidity of an unrecorded deed.(1l);)

Other types of notice were recognized befors the code and thess prevented
a purchaser from claiming as a bona fide purchaser. These included notice from
adverse possession and notice from facts and circumstances which would lead a
reasonable man to make an inguiry.

In 1872, the code commissioners included the statement that the unrecordsd
instrument was valid against those with notice. This codified the view ex-
pressed in Hunter v Watson. The problem of what notice consists of is still
left to the courts, however. Actual notice, notice from possession and notice
from certain facts and circumstances will prevent a purchaser from asserting
the invalidity of an unreccrded instrument.

€. MISCELIANSOUS PROVISIONS IN THS CIVIL CODE RELATING 10 RECORDING

1. MODE OF nECURDING

Sections 1169 to 1172 inclusive of the Civil Code cover in a very general
manner the place where instruments are required to be recorded, the types of
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books usad by the tecorder, and tha date when an instrument is deemed to be

rocorded. The details on the duties of the County Hzcorder wers originally

listed in the Folitical Code, but in the 19L9 session of the California le-is-
ture these provisions were transferrsd to the Government Code.(15)

Civil Code Secticns 1169 to 1172 were enacted in 1872 and have not been
arended. Sections 1159 and 1171 were based on the liew York Civil Code. Sec-
tion 1170 was based on "in Act establishing Recorders' Offices, and defining
the Duties of the Hecorder and County Auditor,” passed April L, 1350.(16)
This provision deals with the time when an instrument is deemed to be recordsd
and must be construed with Code Section 1213 discussed above.

2. ASSIGNUMENTS FOR BEMEFIT OF CRELITRS

Civil Code Sections 3L50-3L66 prescribe the recording reguirenents wher
property is transferred for benefit of creditors, These provisions were origis
nally based on the New York Civil Code and enacted in (2lifornis in 1472,

3. DECLARITIONS OF HOUESTEAD

Recording is required for a3 valid declaration of homestead and this is
covered by Civil Code Sections 12L2, 1262, 126lL, 126C,1269. These statutes
were put in the code in 1372 anc were originally based on verious early statl-
utes on homestead property.(17)

For the purposes of this paper the history of homestead provisions is not
pertinent, except for the réguirement of recording for the wvalidity of a home-
stead.

L. NORTGAGES

The provisions on recording mortgages of real property and discharpss of
mortpages are contained in Civil Code Sections 293L to 2953, These sections
were mainly based on the New York Civil Code and emacted in Califarmia in 137
Of course, the 1850 statute concerning conveyznces was appliecable to moripace
and therefore the Civil Code sections can be said to be based partly on the
1850 statute, (18)

L
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Civil Code Section 2939% was added to the code in 1895, providing for =
special procedure for foreign executors, administrators, and guardians to
satisfy mortgages on the county records.

For the purposes of this paper "conveyances" will generally be considered
as ineluding mortgages and, therefore, the basic rules regarding recording aroly
to them. It will not be necessary to discuss recording of mortgages separately
unless required for clarity.

5. POWERS OF ATTORIEY

Although the 1850 statute expressly stated the term "conveyance" did not
include powers of attorney, Section 27 of that act provided for recording of
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nowers of attorney to convey resl estate. This has been carried over to a
certain extent in the codes. OGovernment Code Section 27322 permits powers of
sttorney to convey real property to be recorded and the excepiion made in the
1850 statute is not contained in the Civil Code definition of "conveyance.”

Section 28 of the 1850 statute required revocation of recorded powers of
attorney to be recorded alsc, This provision has been inecrperated imto Livol
Sode Section 1215 and remains there in the same form today.

An express provision covering powers of attorney to execute moTigages is
contzined in Civil Code Section 2%33. This provides for recording in like
manner as a power of attorney for a grant of real propertr. This section was
enacted in 16872 but not based on any specific provisisn of the 1850 statute
on conveyances. Tne Code Commissioners probably thought it would be better
to make special provisions covering mortgages, although the term includes mort-
gages as discussed above. This is in keeping with the option given to the re-
corder to keep separate books for mortgages and deeds.(1%)

6. MISCELLANIDUS

There are other provisions in the Civil Code and Code of Civil Procedure
involving recording of various types of liens, such as Mechanics' liens, Judg-
ment liens, Attachments, Lis Pendens, etc. Thess are based on statutes en-
acted in the 1850's. For the purposes of this study, however, it is advisable
to limit the legislative history and detailed analysis of cases and statutles
to the basic recording provisions covering real property and to give only
slight mentiion to these specific liens covered by the codes.

D. GUVERNMENT CODE PROVISIONS INVOLVING DUTIES OF THZ DOUNIT RECORDTR

Title III, Chapter 6, Articles 1, 2, 3, L, 5 of the Government Code now
consolidates the provisions on the Duties of the Hecorder. It describes his
duties in general, the books which he must keep for indexing and recording,
the documents which he must record, the manner of recordation, and the fees
which he must charge. These sections were formerly in the Political Code Sec-
tions L130-L1L2.,

The majority of the Government Code Sections regarding the duties and
the types of books which the recorder is reguired to keep were originally
based on the 1850 statute establishing Recorders' Offices. The sections in-
volving the manner of recordation and the punishment for neglect of duty are
also based on the 1850 statute mentioned abovs.(20) Soms of the statutes were
added later, however. For example, Covernment Code Section 27327, providing
for notice when instruments are incorrectly recorded, but properly indexed
was added in 1909,(21) Filing of lisns for internal revenue taxes is another
statute added at a later date.(22) For the most pari the provisions have been
preserved in practically the same condition they were in when adopted by the
code commissioners in 1872 and very similar to the original statutes of the
1850'e on which they are based.



The seclions involving what instraments mey be recorded were formerly in
the Civil Code as discussed above, Some of these provisions have been amended
recently to provide for additional types of instruments which may be recordec.
Goverrment Code Sections 27280 to 2729%L now contain the list of types of in-
strumsnts which may be recorded. oSectionm 27322 lists instruments wihich the
recorder mist accept for recordation.

It will not be necessary to go into more detzil as to the various amenc-
ments to these sections which have been messed from time to time. 1t is sufl-
ficient to state that the policy of the legislature has changed very little
from 1850, The purpose of recording remains the same—the collection of
instruments which may be inspected by purchasers for the purpose of
determining the state of the title they are receiving. The courts have been
liberal in allowing instruments to be recorded that are not expressly
mentioned in the code, so that protection will be accorded to both purchassrs
and omners of interests in real propertiy.
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